and to administrative agencies during the war were only temporary and were revoked as soon as the war emergency had passed, the lesson of how the economic life of the nation might be controlled was not forgotten. In the post war period, the device of creating special executive agencies or of granting unusual powers to some executive department began to be used. 4 This tendency became overwhelming when new emergencies had to be faced as a result of the depression. In the last five years vast emergency poWers have been granted to the executive,' and at the same time permanent agencies have been created to regulate a large part of ibusiness and industry. ' This transition has taken place so quickly and in a period of such economic and political confusion that little thought has been given to the ultimate consequences.
I cannot attempt in a brief paper of this kind to analyze the many regulatory acts that have been passed in recent years or to review the results of their operation. Some of the tendencies of administrative law in the United States and some of its practical consequences may, however, be gleaned from an examination of a single statute. With this idea in mind I propose to devote this article to a study of the Securities Exchange Act of 1934, which is of special interest because of the scope of its provisions and the fact that it has been in active operation for nearly three and one-half years, or longer than most of the recently enacted regulatory statutes. 5. See, e.g., 48 STAT. 1 (1933) , 12 U.S.C. § 95a (1934) , authorizing the President to regulate and prohibit foreign exchange transactions and authorizing the Secretary of the Treasury to require surrender of gold; 48 STAT. 52 (1933), 31 U.S. C. § 821 (1934) , authorizing the President to direct the issuance of up to $3,O0O,0OO,0D of United States notes to meet federal obligations; 48 STAT. 52, 342 (1933, 1934) 31 U. S. C. § 821 (1934) , and Act of Jan. 23, 1937, Public No. 1, 75th Cong., 1st Sess., authorizing the President by proclamation to fix the weight of the gold dollar and of the silver dollar within certain limits and to provide for unlimited coinage of silver; 48 STAT. 943 (1934) 6. E.g., Maritime Commission, Securities and Exchange Commission, Commodity Exchange Commission, Federal Power Commission, Federal Bituminous Coal Commission, Federal Alcohol Administration, National Labor Relations Board, National Mediation Board, and Social Security Board. [Vol. 47: 622 The Securities Exchange Act of 1934 has four main purposes: first, the regulation of securities exchanges;' second, the prevention of the excessive use of credit for speculation ;$ third, the prevention of manipulation;9 and fourth, the disclosure of adequate information in regard to securities dealt in on exchanges.' 0 The Act also aims at the prevention 7. Securities Exchange Act of 1934, 48 STAT. 881, 15 U.S. C. § 78a (1934) , as amended, 49 STAT. 1375 (1936) , 15 U. S. C. A. § 78a (Supp. 1937) . Section 5 forbids the use by a broker or dealer of the mails or any instrumentality of interstate commerce for the purpose of using any facility of an exchange to effect or report any transaction in a security unless the exchange has been registered or exempted by the. Commission. This, of course, forces exchanges to register. As a condition of registration, an exchange must agree [ §6(1)] to enforce, so far as is within its powers, compliance by its members with the act and all regulations thereunder and must have in force [ § 6 (4) (b) ] a rule declaring that the willful violation of the act or any regulation shall be punishable by expulsion, suspension or other discipline. Under § 19(a)(1) the Commission may suspend or withdraw registration if it finds that an exchange has violated the act or any regulation or has failed to enforce compliance by a member or by the issuer of a security registered on the exchange. Under § 19(b) the Commission may request an exchange to alter its rules and, in default of such action, may itself make the alteration. Under § 19(a) (3) the Commission may suspend or expel from an exchange any member or officer of an exchange violating the act or any regulation. In addition § 32 provides criminal penalties for willful violations.
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8. Section 7 empowers the Federal Reserve Board to fix the amount of credit which members of exchanges and other brokers or dealers doing business through members may extend or maintain on registered non-exempt securities, and generally forbids the extension of credit for the purpose of purchasing or carrying securities on other collateral or without collateral. Section 7(d) empowers the Federal Reserve Board to regulate, with certain exceptions, the extension of credit for purchasing or carrying registered securities by any other person. Section 8(a) requires members of exchanges, and brokers or dealers doing business through them, to borrow in the ordinary course of business only from banks which are members of the Federal Reserve System, or which have agreed to comply with the federal laws and regulations governing the use of credit in security transactions, or from other members, brokers, or dealers under rules laid down by the Federal Reserve Board. Violation of any of these provisions is made unlawful.
9. Section 9 defines certain-types of unlawful manipulative practices, and authorizes the Commission to make regulations with respect to other types of transactions which might be used for manipulative purposes, such as transactions in options. Section 9(e) implements the criminal penalties of the act by making a person guilty of a prohibited manipulative practice civilly liable to anyone injured thereby. Section 10 gives the Commission a general power to make regulations with respect to other manipulative or deceptive practices and with respect to short sales and stop-loss orders. Section 15(c) gives the Commission power to define what devices or" contrivances employed in the over-the-counter markets are manipulative, deceptive, or otherwise fraudulent. A violation of such regulations is made unlawful.
10. Section 12(a) makes it unlawful for any member, broker, or dealer to effect any transaction on an exchange in any security (other than an exempted security) unless a registration is in effect as to such security. To secure registration a detailed registration statement must be filed, and an exchange must certify its approval of the security for listing. Under § 13, every issuer of a registered security must file periodical of unfair methods in the solicitation of proxies in regard to such securities" or the use, for personal profit, of confidential information by the directors, officers or principal stockholders of the issuers of such securities.1 2 Control of securities exchanges is accomplished by making their registration a condition precedent to the lawful transaction of business. 13 The Commission may deny, suspend, or revoke any registration, and it likewise has power to compel registered exchanges to make such changes in their rules and practices as the Commission may deem necessary to insure fair dealing on such exchanges.' The registration of brokers and dealers engaged in business in the over-the-counter markets is likewise required.' 5 The Commission, through its power to suspend or expel from membership any member or officer of an exchange and its right to revoke any registration, has a direct and effective power over exchanges, members of exchanges, and over-the-counter brokers and -dealers. 16 The disciplinary power of exchanges is made an additional means of enforcement by requiring each registered exchange to incorporate in its rules the provisions of the Act and of the rules and regulations adopted thereunder. Each exchange must also agree to comply with "and to enforce so far as is within its power compliance by its members" with the Act and any rule and regulation made thereunder.' 7 The Federal Reserve Board is given broad power to adopt rules and regulations with regard to the use of credit and the Commission is given equivalent power in regard to many other matters.'" The Act and many of the rules and reports in the form and containing the information prescribed by the Commission. Section 12(f) allows trading in unregistered securities under certain conditions but only when approved by the Commission.
11. Section 14 authorizes the Commission to make rules with respect to the solicitation of proxies on registered securities and with respect to the giving of proxies by members, brokers, or dealers on securities carried by them for customers.
12. Section 16(a) requires periodical reports from officers, directors, and principal stockholders of companies having equity securities registered on an exchange, which reports are designed to afford a public record of all transactions by such reporting persons in the equity securities of their companies. Section 16(b) makes any such reporting person liable to account to his company for any profit made by him from the purchase and sale within six months of any such equity security, the accountability being enforceable either by the company or by any owner of any security so bought and sold. Section 16(c) prohibits such reporting persons from selling "ci-rt" equity securities of their companies.
13. Section 5. regulations so adopted are made effective by criminal penalties.10 As an additional sanction, the Commission may invoke the aid of the courts to enforce its orders by injunction or mandamus. In order to give force to these sanctions, the Commission has been given broad powers of investigation. It may also make public its findings;" the possibility that publicity may be an effective means of regulation has been recognized by a former chairman of the Securities and Exchange Commission. 1 The Act also contains a number of civil penalties intended to implement its provisions. The obligation of directors, officers and principal stockholders to account for profits realized on purchases and sales made within a six months' period can be enforced by the issuer or any owner of the securities concerned.
2 2 Any person who purchases or sells a security at a price which was affected by a violation of the anti-manipulative provisions of the Act may recover damages from any person who wilfully participated in the forbidden act. 23 Any one who purchases or sells a security at a price which was affected by a false or misleading statement in any document filed pursuant to the Act, or any rule or regulation thereunder, may recover damages from whoever made the false statement or caused it to be made. 24 Every contract made in violation of any provision of the Act or of any rule or regulation thereunder, or the performance of which involves such a violation, is declared void and may be set aside at the instance of any person who did not have knowledge of its illegality at the inception of the contract. 25 The members of the Securities and Exchange Commission were appointed in July, 1934. The first few months were devoted to securing an adequate staff and to preparing for the registration of exchanges and the temporary registration of listed, securities, which under the Act had to be effected by October 1, 1934. If we disregard this initial stage, the Commission has been in active operation for practically three 23. Section 9(a).
Section 18(a).

Section 29(b).
[Vol. 47: 622 years. During this period much has been accomplished. All the major exchanges of the country have been registered, and, with few exceptions, all securities listed on exchanges have been permanently registered. The Federal Reserve Board has adopted regulations governing extensions of credit by members of national securities exchanges, brokers, and dealers,' and in regard to loans by banks for the purpose of purchasing or carrying stocks registered on a national securities exchange." More than 6500 brokers and dealers engaged in business in the over-the-counter markets have been registered. The Commission has investigated a large number of suspected cases of-manipulative practices, and has made several formal investigations of important topics which have been the subject of lengthy reports to Congress. A great amount of statistical and other data has been assembled. A number of proceedings looking towards the suspension or expulsion of members of exchanges have been initiated.s The activity of the Commission has been little short of amazing, particularly when consideration is given to the fact that it is also charged with the administration of the Securities Act of 1933 and the Public Utility Act of 1935. Some idea of the volume of the Commission's work may be gathered from the fact that prior to January 1, 1938, the Commission issued more than 1500 releases relating solely to the Securities Exchange Act of 1934. While merely in the form of announcements to the press, these releases constitute the only complete current source of official information as to the work of the Commission. They contain copies of the rules and regulations prescribed by the Commission, copies of its orders and of its opinions, statistical data in regard to the registration of securities, the forms which the Commission has adopted for the registration of securities and of dealers and brokers, and tabulations showing the extent and nature of transactions on national securities exchanges. Important opinions of General Counsel to the Commission are also frequently published in this manner. It is difficult to grasp the extent of the work of the Commission without actually examining these releases. Their number alone is impressive, but a better idea of them may be secured from the fact that in one of the commercially published services the forms adopted by the Commission, together with their accompanying instruction books, occupy more than 675 printed pages. ' In another service the rules and regulations of the Commission currently in force occupy more than 80 printed pages. 3 
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THE YALE LAW JOURNAL [Vol. 47: 622 a serious problem to the persons subject to regulation and to lawyers who are called upon to advise them. Another equally serious problem is the rapidly changing nature of the rules and regulation: promulgated under the Act. Many rules have been amended, and many forms of registration have been changed. As an instance of this I might cite the fact that Regulation T, originally adopted by the Federal Reserve Board in September 1934 in the form of a printed pamphlet of sixteen pages in length, has been amended eleven times and has been the subject of fortyeight interpretative rulings adopted by the Board itself." 1 A general revision, which changed the regulation in many important particulars, became effective on January 1, 1938.32 As a consequence, acts legal one day became criminal the next. In the face of such rapid change, the average layman fedls entirely incapable of determining whether a contemplated transaction-is lawful or unlawful. It is, of course, too soon to conclude that constantly changing regulations, forms, and requirements are a necessary consequence of this type of administrative law, but the tendency in this direction must be noted with concern. 33. Although it has been stated that the main purpose of the margin provisions was "to give a Government credit agency an effective method of reducing the aggregate amount of the nation's credit resources which can be directed by speculation into the stock market and out of other more desirable uses of commerce and industry . . .
"
[73rd Cong., 2d Sess., H. R. No. 1383, 8], the Act seems to go further than is necessary in that it regulates not only the source of credit but also the specific use of credit by members of an exchange and brokers or dealers transacting business through such members. Section 8 controls the source of credit by providing that except in certain special cases members of exchanges and brokers or dealers transacting business through them may borrow on registered securities only from a member bank of the Federal Reserve System or from a bank which has agreed to comply with the Securities Exchange , would seem to be adequate to permit the Federal Reserve Board to regulate the aggregate amount of credit available for speculation. The complexity of the regulations and their frequent change has been due largely to the fact that the Act, in addition to controlling the aggregate amount of credit, attempts to regulate in detail the use of such credit by members of exchanges and dealers or brokers transacting business through such members. See §7(a), (b) and (c). The burden imposed by this type of regulation is of course increased by the fact that a willful violation is made a criminal offense and that a violation, even if not willful, renders an exchange member subject to proceedings by the Commission for suspension or expulsion. If, in addition to controlling credit at its source, it is
The registration of substantially all the securities listed on national securities exchanges is one of the most important achievements of the Commission during the first three years of its administration. Under the Act temporary registration could be granted until July 1, 1935, on such terms and conditions as the Commission saw fit to impose. The Commission wisely determined to facilitate this type of registration. Only a statement of the name of the security to be registered and the amount outstanding or available for registration was required. 34 A vast majority of the securities listed on exchanges were temporarily registered before October 1, 1934. The Commisgion granted exemptions for certain types of securities, notably foreign government obligations, so that the requirement of temporary registration did not result in the removal of any large volume of securities from the exchanges. " ' The forms adopted for the permanent registration of securities were of a very different character." 8 They called for a large amount of statistical and historical information. As the Act imposes a civil penalty on any false or misleading statement made in connection with a registration, those applying for registration have tended to quote original documents instead of employing brief and enlightening summaries. This has resulted in unduly voluminous registration statements which are of little practical value except to the expert analyst. The Commission has recognized the difficulty created by verbose statements and has endeavored in the administhought desirable to protect the individual customer from his own excessive speculation, this might be accomplished by requiring exchanges to adopt margin rules approved by the Commission.
34. Rules JE1 and JE2, promulgated Aug. 36. Rule JB1 prescribes the appropriate forms for various classes of iss:rs, including unincorporated issuers, certain issuers subject to the jurisdiction of the Interstate Commerce Commission, insurance companies, committees issuiAg certificates of deposit, voting trustees, foreign governments, foreign private issuers, issuers in insolvency proceedings, successor issuers, bank holding companies, and others. The basic form is form 10 for corporations, promulgated Dec. 21, 1934, Release No. 66 . To appreciate the detailed information which must be given, the instruction book provided for this form [Prentice-Hall Securities Reg. Serv. 12,123] should be consulted. The information is to be kept current pursuant to § 13 of the Securities Exchange Act by annual reports filed on form 10-K, adopted by rule KAI, Release No. 445, Dec. 20, 1935. [Vol. 47: 622 tration of the Securities Exchange Act of 1934, as well as in the administration of the Securities Act of 1933, to persuade applicants for registration to summarize their replies and to use non-technical forms.3 7 Little progress, however, has been made in this direction.
In certain particulars the work of the Commission in the field of the registration of securities has had important and beneficial results. The insistepce of the Commission upon financial statements audited by independent accountants has given a new impetus to the movement initiated a number of years ago by the principal stock exchanges .
3
The Commission has also urged the standardization of accounting practices and has given to auditors and accountants a new importance which will undoubtedly lead to the adoption of sounder accounting methods. The requirements of the Act have forced the disclosure of the remuneration of officers, directors, and all others receiving $20,000 or more per annum. The commission has insisted upon the disclosure in the income account of "sales" and "cost of goods sold." 3 9 Whether such information should be published in all cases is a debatable question, and a number of proceedings are now pending in the courts to test the legality of the Com- mission's conclusion that publication should be made even when the responsible officers of the registrant believe that publicity will adversely affect the interests of their company. 40 The problem of the amount of information to be required as a condition of registration presents one of the most difficult questions which the Commission must solve. Under the Act an applicant for registration must furnish, with respect to many matters, information in such detail "as the Commission may by rules and regulations require, as necessary or appropriate in the public interest or for the protection of investors." ' 4 1
This standard itself presents difficulties. In many instances a publication justifiable "in the public interest" would undoubtedly be harmful to the persons who had invested in the enterprise. A nice question therefore exists as to which part of the standard should control. The problem is not a new one. It has been faced for many years by the listing committees of exchanges. In general, these private bodies have not insisted upon the publication of data which responsible officials of the company have, for apparently valid reasons, urged should be treated as confidential. It is at least open to question whether this policy is not preferable to one which would invariably require full and complete disclosure. There are many trade secrets and a variety of other facts in the possession of management which could not be published without serious detriment to the business. The Act recognizes this fact and expressly provides 1hat nothing in it "shall be construed to require, or to authorize the Commission to require, the revealing of trade secrets or processes." 4 2 Whether this exception should be enlarged in scope, or whether the Commission in administering the law should interpret liberally its power to grant confidential treatment to data filed with it, is still to be determined.
Another important part of the work of the Commission has consisted in carrying out'the directions of Congress to make certain formal investigations. The Act directed the Commission to study and report on "the feasibility and advisability of the complete segregation of the functions of dealer and broker" 43 41. Section 12(b) (1). 42. Section 24(a). Under §24(b) objection may be made to the public disclosure of information contained in any report or document filed with the Commission, and in such case the Commission may make public disclosure thereof only when in its judgmefit it is in the public interest to do so. However, the number of such objections which are sustained by the Commission is small. See S.E.C. Tn n Am.uAL REPzrr (1937) 178.
43. Section 11(e).
exchanges with respect to the classification of members, the method of the election of officers and committees to insure a fair representation of the membership and the suspension, expulsion and disciplining of members of such exchanges."" ' An admittedly preliminary report on the first of these subjects was transmitted to Congress on June 20, 1936. It analyzed current methods of trading and dealt particularly with the combination of dealer-broker functions on exchanges and in the overthe-counter markets. A large section was devoted to the economic implications of segregation. While the method of compilation and the significance of the statistical data on which the Commission based some of its findings have been questioned, and its general conclusions as to the need for an active liquid market and the effect of combining the functions of broker and dealer seem difficult to justify, the report is important because of the information it contains in regard to stock exchange practices. 45 A report on the second subject was submitted to Congress on January 25, 1935. It contains a factual study of the organization of the various exchanges of the country and certain recommendations in regard to the desirability of greater representation of firms engaged in the commission brokerage business and of a more liberal method of selecting candidates -for exchange offices. 46 The Commission was also directed to make a study and investigation of "the work, activities, personnel and functions of protective and reorganization committees in connection with the reorganization, readjustment, rehabilitation, liquidation or consolidation of persons and properties." Pursuant to this mandate the Commission submitted to Congress a report in six parts. 4 7 These reports represent the result of lengthy investigations carried out by the Commission during the course of which, both by questionnaire and direct testimony, a large amount of evidence and statistical data was collected. They are particularly significant because of the recommendations contained in them for further legislation looking towards a great increase in the administrative duties of the Commission. They led directly to the introductioh of the Barkley and Lea Bills. 4 bill would give the Commission broad powers to approve or disapprove the provisions of corporate trust indentures and would also impose upon trustees more active duties and a greater measure of liability. The second would require every person soliciting a proxy in regard to any reorganization, recapitalization, or other corporate change to file a registration statement analogous in many respects to the registration statements required under the Securities Act of 1933. These reports also had a direct effect upon the Chandler Bill, 40 which would amend the Bankruptcy Act and in the case of 77B reorganizations would give the Commission the right to intervene in the proceedings and would require it to consider and report on any plan of major corporate reorganization.
These reports are worthy of careful study because they disclose the tendency of an administrative commission to expand constantly the scope of its activities. In one respect, at least, they run counter to the principle embodied in both the Securities Act of 1933 and the Securities Exchange Act of 1934 that the Commission should not exercise its discretion or judgment as to the value or soundness of a security but should confine its activities to obtaining an amount of information sufficient to allow the persons buying or selling the security to determine or appraise its value." 0 This limitation is emphasized by the provisions contained in both acts making it a criminal offense to represent that any action, or failure to act, of the Commission means that it has passed upon the merits or approved any security. 5 Even the right to refuse or revoke a registration is limited. In the case of the Securities Act of 1933, such an order can be entered only if the Commission finds that the registration statement is deficient or contains untrue or misleading statements. 2 Under the Securities Exchange Act of 1934, registration.may be denied, suspended, or revoked only when the Commission has determined that the issuer has failed to comply with the Act or the rules and regulations thereunder. 53 Unless one of these findings can be made, the Commission is without power to refuse or revoke a registration even if it is convinced that the sale of the security, or its listing on an exchange, would be undesirable in the public interest. The powers which the Barkley Bill and the Chandler Bill propose to vest in the Commission are of a quite different character and would require the Commission to exercise its discretion as to the fairness of corporate trust indentures and plans of reorganizations. 
Securities Exchange Act of 1934, § 19(a) (2).
Another instance of the tendency of the Commission to enlarge the scope of its powers should be noted. The Act authorized any national securities exchange to continue until June 1, 1936 unlisted trading privileges in respect of any security which had been admitted to dealing on such exchange prior to March 1, 1934, and directed the Commission to study and report on the trading in unlisted securities upon exchanges. Such a report was duly filed with Congress and recommended important amendments to the Act.' Not only was the continuance of unlisted trading made subject to the approval of the Commission, but it was extended to securities registered on other national securities exchanges and to any security as regards which there was available from a registration statement, or other data filed with the Commission under the Securities Act of 1933 or the Securities Exchange Act of 1934, information substantially equivalent to that available as regards a security duly listed and registered on a national securities exchange." At the same time, and as part of the same amendments, the power of the Commission to regulate over-the-counter markets was greatly increased. The registration of brokers and dealers engaged in business in such markets was made mandatory, and the Commission was given certain powers to deny or revoke any such registrationf. In addition, each registration statement thereafter filed pursuant to the Securities Act of 1933 was required to contain, in the case of any major issue, an undertaking by the issuer to file with the Commission, in accordance with such rules and regulations as the Commission might prescribe, supplemental and periodic information and reports equivalent to those required in respect of a security listed and registered on a national securities exchangeY The purpose of these amendments was to increase the number of securities available for trading on national securities exchanges and at the same time to regulate and control more effectively the over-the-counter markets, The significant change made by these amendments was the substitution of the discretion of the Commission for that of exchanges in determining what securities should be available for exchange markets.
The question of conferring increased power upon an administrative agency is a substantive one to be settled by the legislature. Once the decision to increase the scope of regulation has been made, the problem resolves itself into a determination of whether an existing agency or a new one created for that purpose is best suited to carry out the legislative intent. [Vol. 47: 622 and among the most potent will be the recommendations of an existing administrative agency already charged with regulating a similar field of activity. It is in this connection that the tendency of administrative commissions to perpetuate and to increase their administrative powers becomes important. As might be ex-pected, the recommendations of an administrative agency will alvays be towards the augmentation of its power. Even though its functions may have become unnecessary, it is hardly likely that such an agency will recommend to Congress that its activities be curtailed or discontinued. This tendency should be the subject of critical scrutiny, and such requests for enlarged powers should be granted only when the legislature has become convinced that they are essential for the accomplishment of some necessary economic or political purpose.
The Commission has made many informal as well as formal investigations. Under the Act the Commission may "in its discretion make such investigations as it deems necessary to determine whether any person has violated or is about to violate any provision" of the Act or of any rule or regulation thereunder. 9 It is also authorized "to investigate any facts, conditions, practices, or matters which it may deem necessary or proper to aid in the enforcement of the provisions of this title, in the prescribing of rules and regulations thereunder, or in securing information to serve as a basis for recommending further legislation concerning the matters to which this title relates." c Pursuant to these powers the-Commission has under regular observation approximately 3000 issues dealt in on national securities exchanges or over-the-counter markets. 6 During the fiscal year ended June 30, 1937, it investigated many hundreds of instances of suspected manipulation which were the subject of reports in 420 cases and of preliminary investigations in 72 cases. 6 2 The Act gives the Commission power to suspend for a period not exceeding twelve months or to expel from a national securities exchange any member or officer thereof whom the Commission finds has violated any provision of the Act or of the rules and regulations thereunder.' Pursuant to this provision, the Commission has instituted eight proceedings. In one case the proceedings were terminated by the entry of an order of expulsion with the consent of the respondent ;O in another, because of the expulsion of the respondent from membership by a national securities exchange ;" in a third, because of the respondent's resignation from membership in a national securities exchange." Of the remaining five cases, only one has been concluded by the entry of an order expelling the respondent from membership on national securities exchanges ;08 two are under consideration by the Commission; one is pending before a trial examiner; and the last, which was initiated on December 31, 1937, has been referred to a trial examiner for hearing. 9 In many respects these proceedings are of the greatest significance. They represent the use of a novel and unusual sanction for the enforcement of a federal statute. 0 They are in the nature of criminal proceedings, as the penalty of expulsion or suspension may have far greater consequences than any fine which might be imposed under the Act. Expulsion from national securities exchanges.and the refusal of registration as a broker or dealer in the over-the-counter markets, which would necessarily follow a violation of the Act, would effectively bar the i-espondent from the right to engage in the securities business. The very means of livelihood may therefore be taken away from the person subject to this form of penalty. Unlike the criminal provisions of the Act, any violation of the Act or a rule or regulation thereunder may be a ground for suspension or expulsion even if it is not wilful. Taken in connection with the provision that in any subsequent court review the findings of the Commission as to the facts shall be conclusive if supported by substantial evidence, the power of the Commission in this type of proceeding must be considered with a grave concern. 1 To persons trained in the tradition of Anglo-American law there is something abhorrent in the idea that any single group may make laws, may act as 66. In the matter of Harry A. Dart, et al., iVfay 13, 1937. Ibid. 67 a public prosecutor in enforcing those laws, and may then determine the guilt or innocence of the person it has accused. 72 From the four proceedings of this nature which have been the subject of hearings, certain conclusions may be drawn in regard to the Commission's procedure. In all these cases a violation of the anti-manipulative section of the Act was charged. The orders to show cause why the respondents should not be suspended or expelled from national securities exchanges set forth the alleged violations in the language of the statute.
3
The only particulars disclosed in the notice to the respondents or in the order to show cause, which was subsequently served upon them, were the name of the security alleged to have been manipulated and the approximate period within which manipulation was alleged to have taken place. 7 4 Further particulars were denied in some cases and furnished in others in incomplete form or subject to restrictive conditions.' 5 The Commission has justified its refusal to give a comprehensive bill of particulars on the ground that the notice specified by the statute does not require that "all the particular acts, which together shall constitute the offense, shall be detailed and itemized." a It has pointed out that in criminal proceedings where the statute adequately describes the nature of the offense it is generally sufficient for an indictment to follow the "At the same time the independent commission is obliged to carry on judicial functions under conditions which threaten the impartial performance of that judicial work. The discretionary work of the administrator is merged with that of the judge. Pressures and influences properly enough directed toward officers responsible for formulating and administering policy constitute an unwholesome atmosphere in which to adjudicate private rights. But the mixed duties of the commissions render escape from these subversive influences impossible.
"Furthermore, the same men are obliged to serve both as prosecutors and as judges. This not only undermines judicial fairness; it weakens public confidence in that fairness. Commission decisions affecting private rights and conduct lie under the suspicion of being rationalizations of the preliminary findings which the commission, in the role of prosecutor, presented to itself."
73. 
1938]
THE YALE LAW JOURNAL language of the statute. 7 1 The soundness of this conclusion turns on whether the anti-manipulative section of the Act is fairly analogous to an ordinary criminal statute.
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The Commission apparently believes it is. In the Wright case, 7 ' after referring to Kanner v. United States, 80 and quoting part of the opinion of Judge Swan to the effect that an indictment in substantially the words of a statute was sufficient in the case of a bankrupt charged with the crime of concealing assets, the opinion of the Commission then continues as follows:
"The Commission is of the opinion that these considerations are clearly controlling in the present proceeding. The offense charged is the manipulation of the price of a security on a national securities exchange by effecting certain transactions in that security in violation of Sections 9(a) (1) and 9(a) (2) of the Securities Exchange Act. It is in the nature of these transactions that they should be peculiarly within the knowledge of the respondents, and may be committed under circumstances which render impossible a specific description."
An examination of the records in these cases does not support the conclusion that the transactions constituting a violation of the antimanipulative section "should be peculiarly within the knowledge of the respondents." In the Meehan case the Commission found the respondent responsible for purchases made by customers of branch offices of other firms merely because the respondent, or somebody related to him, had advised customers' men of these branch offices that the security in question was "a good speculation" or "was a good buy." ' To support this conclusion, the words of the statute "to effect either alone or with one or more other persons any series of transactions" must be construed to include transactions which will not be peculiarly within the knowledge of the respondent. The theory of the Meehan opinion seems in direct conflict with the analogy on which the Commission relied to justify its refusal of a detailed statement of particulars.
If the respondent is not fully apprised, by a bill of particulars or by a detailed allegation in the order to show cause, of the precise facts relied on to prove a violation of the Act, it is almost impossible for him to prepare for trial. The fact that administrative procedure is flexible, that adjournments may be freely granted, or that an opportunity to meet unexpected evidence may be furnished is not a sufficient answer. Effec- five cross-examination must be based upon some knowledge of the facts as to which the witness will testify. In the case of expert testimony, it is important for counsel conducting the cross-examination to have an opportunity to confer with his own experts. In this connection I should also call attention to an important omission from the statute. Broad powers of subpoena are given to the Commission,1 2 but the respondent has no equivalent right. The Commission, as an act of grace, has made its subpoena power available to respondents charged with violating the anti-manipulative section of the Act." Had this not been done the proceedings might have been almost ex parte, as there is a natural reluctance on the part of persons who are themselves subject to regulation by the Commission to appear as witnesses against it. This method of giving respondents some opportunity of defending themselves doe not cure the mistake, because the Commission in issuing the subpoenas learns the names of the witnesses to be called and the nature of the records to be produced on behalf of the respondent. With its unlimited powers of investigation, the Commission could subpoena the same witnesses and records for a preliminary investigation and would be able to ascertain in advance the precise nature of the respondent's case. I do not believe that the Commission or its staff have made unfair use of these powers. I merely call attention to the existence of the possibility.
There is another and more serious danger in the practice of having the Commission institute proceedings by a mere general allegation. If no sufficient investigation has been made before a proceeding under this section of the Act is instituted, it is possible that cases of this kind may become mere fishing expeditions launched in the hope that evidence of a violation of the Act may be found. If so employed, proceedings to suspend or expel members from national securities exchanges may become an effective means of oppression. The mere institution of an anti-manipulative proceeding carries with it a stigma which is harmful to the business of the respondent. In addition, he is faced with the burden and expense of defending himself. The cross-examination of numerous witnesses, the retention of experts to correct or offset expert opinion introduced on behalf of the Commission, the collection of evidence on his own behalf, appearing before a trial examiner wherever the Commission deems it convenient to hold hearings, and paying the cost of securing transcripts of lengthy hearings might constitute an intolerable burden. If, on the other hand, an adequate preliminary investigation has been made, it is difficult to see why the Commission should not furnish the respondent with a detailed statement of the facts on which it will rely to prove that the Act has been violated.
The use of trial examiners to take testimony in anti-manipulative cases is also open to question. The Commission has justified this course of conduct by reference to the approval which the courts have given to similar practices under other administrative statutes and also to the use in ordinary court proceedings of special masters and referees. There is much to be said in favor of the flexibility permitted by this procedure. When employed to collect statistical or other non-controversial evidence, it is not open to serious objection. The use of trial examiners in proceedings of a criminal nature, which necessarily involve sharp conflicts of testimony and the credibility of witnesses, is a different question. It is difficult to see how the Commission can fairly pass upon the guilt or innocence of a respondent without having seen the witnesses and heard them testify. The trial examiner in the Meehan case laid great stress upon the demeanor of witnesses in making his findings of fact. He said:
"Despite the fact that the witnesses in question were subpoenaed and placed on the stand by the Commission, I have felt free to place credence on part of their testimony while rejecting other portions.
In evaluating such testimony, I have borne in mind many factors and circumstances, including the demeanor and attitude of the witnesses; their comparative willingness or hesitancy in responding to the questions propounded by counsel; their apparent desire to shield themselves or the Respondent or to conceal the truth . . ." 84 Appellate courts have been conscious of the danger of drawing conclusions from a printed record in regard to the credibility of witnesses. They do not set aside the findings of a.trial judge, unless unsupported by or clearly contrary to the weight of the evidence. The Commission gives no such importance to the findings of its trial examiners and considers them as merely "advisory in character." 85 The proceedings under Section 19(a) (3) have also caused difficulties in connection with the adnission and use of evidence. Testimony taken during a preliminary investigation made by the Commission was employed for the purpose of impugning testimony subsequently given before the trial examiner. , 220-240, 267, 1032-1040, 2346-2350. [Vol. 47:-622 liminary investigation were refused to the respondents, although each witness who testified in such an investigation was furnished with a copy of his own testimony."' No one who has examined the stenographic records of these cases can fail to be struck by the informality of the proceedings and by their great length. 8 s Evidence which was apparently irrelevant was freely admitted subject to later connection. 2 Hearsay evidence, evidence referring to subjects and to periods which were outside the scope of the order to show cause or the bill of particulars, and even evidence based upon mere report and rumor were likewise admitted." It is only fair to note that the respondents were given equal latitude in introducing their evidence. But this type of evidence imposes 87. Numerous witnesses who testified at a preliminary investigation conducted by the Commission later purchased copies of their testimony which they either turnished to or discussed with the respondent. In the Matter of 11. J. Meehan, 1 S.E.C. 238, 241 (1935); Report and Findings of Trial Examiner, 61. There is a strong .inference that respondent requested copies of the testimony from the Commission and ,,as refused. Testimony at the hearing bears this out. Furthermore, the Commission has contended that the preliminary investigations are of an entirely different character from the hearings and are more in the nature of grand jury proceedings. This view has been sustained: "The character of the investigation, as a preparatory matter looking to the enforcement of the act, gives the basis for refusal to grant copies of the testimony." In re Securities and Exchange Commission, 84 F. (2d) 316, 318 (C. C. A. 2d, 1935) .
88. The record of the testimony in both the Meehan and W. E. Hutton hearings was approximately 6000 pages in length.
89. There are numerous instances of this. Where counsel urged that a later connection would be shown it was the usual practice to allow the testimony to go in. See, e.g., conversations between third persons not in presence of respondent, In the Muitter of Harold T. White, et al., Official Report of Proceedings Before the Securities and Exchange Commission, 320 et seq.; transactions in the alleged manipulated stock: by third persons, id., at 575, 1056, 1073 ct req. In respect to certain rf these transactions the Trial Examiner stated, "Therefore my feeling was and still is, subject to a later motion to strike, that all the beliefs, all of the attitudes and all of the transactions in that stock may be shown." Id., at 376. The Trial Examiner also recognized that this was not the most orderly method of procedure. Ibid. In his report the Trial Examiner in referring to respondent's motion to strike certain testimony stated: "The record contains motions to strike part of the testimony on which no ruling is indicated here since the testimony whether relevant or irrelevant, is not prejudicial." In the [Vol. 47: 622 a heavy burden upon any court reviewing the proceeding"' and upon the Commission in reviewing the findings of the trial examiner, since both are forced to examine an extremely lengthy record containing much irrelevant matter. It also imposes a heavy burden on the respondent who must bear the expense of retaining a corps of experts for the period of the trial, which may be greatly extended by the trial-examiner's liberality in admitting evidence. Experience to date indicates that the Commission is more likely than the respondent to introduce seemingly irrelevant evidence subject to subsequent proof of relevance. Although the burden of proving relevance is upon the Commission in these cases, once the evidence is admitted the respondent must assume the burden of indicating the Commission's failure to connect such evidence with the issues of the case. This is tantamount to shifting the burden from the Commission to the respondent.
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Another fact to be noted in regard to the use of trial examiners is that, with a single exception, 92 they have been selected from the staff of the Commission. It is only natural that people belonging to the same organization may be partisan. In proceedings of this kind, however, where the trial examiner has great power to determine who should bear the burden of going forward, strict impartiality would seem to be essential. 93 And it is doubtful whether respondents in these proceedings 93. In In the Matter of Harold T. White, a witness having testified that a list of transactions in the alleged manipulated stock on the New York Curb Exchange for a certain period had been prepared from ticker slips by his assistants and checked in part by him, the list was offered in evidence on behalf of the Commission; counsel for the respondents objected and the following colloquy ensued: "Mr. O'Brien: I object to the admission of this on the ground that it is incompetent and irrelevani and not the best evidence. As this deals with what the Commission believes a vital feature of this case, the timing of the orders, I think that the original orders should be produced, so that we may check and examine them. . . .
The Examiner: It will be admitted in evidence subject to a motion to strike if there is any error.
Mr. O'Brien: I don't want to appear to be delaying or requiring unnecessary proof, but this goes to the essence of this case; that is, it is part of the evidence, and it shows the times at which certain items are sold, and some of these I know to be inaccurate just from looking at them, but I don't know that from the records of the Curb Exchange but I know it because I have seen it on the order itself. I don't think that this should be received without some evidence more than has been received here.
The Examiner: I quite agree with you, but it is only a question of the quickest way to get errors, if any, corrected. Now, it would seem to will ever feel that they have been given an impartial trial under present conditions. Perhaps a solution to the problem may be found in the creation of an administrative court or an independent quasi-judicial bureaiu of trial examiners. The members of such a court or such examiners would, on the one hand, become experts at this type of work-thus satisfying the need for speed and efficiency in administration, and yet would be sufficiently removed from the domination of the Commission to satisfy the demand for protection of private rights.
These cases have necessarily involved a construction of the antimanipulative provisions of the statute and particularly of Section 9(a) (2). This is admittedly a difficult problem, and the views of the Commission on the scope of this section have not yet been made dear. Counsel for the Commission in the Meehan and White Weld cases have taken the position that any series of transactions raising or depressing the price of a security will constitute a violation, if effected for the-purpose of inducing the purchase or sale of such security by others. They have likewise urged that any transaction may be said to have been effected by the respondent if it can be shown that any action on his part even remotely influenced others to buy or sell." They have argued that purchases made by a customer who overheard a favorable comment made by a partner of the respondent should be considered as transactions effected by the respondent.Y 5 As pointed out above, the Commission itself has adopted a somewhat similar theory in finding that transactions by customers of branch offices of other firms might be attributed to the respondent merely because he had recommended the security to customer's men of such branch offices." If this construction is upheld, any purchase or sale, or any advice given in regard to securities, may be the foundation of a charge of manipulation provided a purpose to induce others to buy or sell can be proved. This latter element of the statutory crime is necessarily difficult of proof. Except in those rare me that if I am going to make my finding, I am not going to read it before the end of this hearing, and it seems to me there is plenty of time to put the burden on counsel under the so-called 'best evidence' rule, would be to create a lot of proof on things that are not errors, you see. Now why wouldn't it be quicker for this thing to go in temporarily subject to the correction of any errors, and then there is plenty of time.
Mr. O'Brien: That is throwing the burden on me. 
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cases where a person declares his intention ih advance, it is difficult to determine the precise mental state giving rise to any human action. The difficulty becomes almost insuperable when the course of conduct of the respondent is equally consistent with a good or an evil purpose. 07 This is generally true of transactions on exchanges. Any order to purchase more than a single unit of trading, may result in a series of transactions. Orders to buy have a natural tendency to cause an increase in price, just as orders to sell are apt to result in price declines. Any purchase or sale is bound to result in actual or apparent active trading. As all the elements of a violation of the Act, except that of a purpose to induce others to buy or sell, may be present in any investment transaction, the judgment of the Commission becomes the controlling fact in determining whether the Act has been violated. It has been suggested that the purpose of inducing the purchase or sale of the security by others must be the dominant motive which actuated the respondent. The contrary view was taken by the trial examiner in the White Weld case who, after finding that the respondents had honestly believed the current price of the security was too low and that their purchases resulted, at least in part, from their desire to make a long term or semi-permanent investment, and that there was no evidence of any purpose to defraud or to sell securities at a price which the respondents did not believe to be a fair price reflecting the future prospects of the company, nevertheless concluded that the Act had been violated because "at least one of the purposes was to raise the price in order to distribute the stock." ' S In pointing out these difficulties I do not wish .to minimize the good which has been accomplished by the anti-manipulative sections of the Act. There is no doubt these provisions and the somewhat similar provisions contained in the Securities Act of 1933 have enormously reduced the sale of worthless and fraudulent securities. The Commission deserves the highest praise for this achievement. I feel, however, that, without losing any of the good results of the statute, the whole question of manipulation should be reaiistically reconsidered. The word has never been defined, and it has no precise meaning. Because it is vague and nobody can be certain as to what is legitimate and what unlawful, these provisions of the Act have had the effect of preventing transactions which would have been greatly in the public interest in the narrow and illiquid markets of recent months.
This brief summary demonstrates, to my mind, some of the present tendencies of admi nistrative law in the United States, as exemplified by the work of a single Commission. It raises also the question of whether the creation of independent regulatory commissions vested with legislative, executive and judicial powers does not constitute a threat to our democratic system of government. The dangers of such a concentration of power were almost prophetically anticipated by Elihu Root who, in his address before the American Bar Association in 1916, said: "There is one special field of law development which has manifestly become inevitable. We are entering upon the creation of a body of administrative law quite different in its machinery, its remedies, and its necessary safeguards from the old methods of regulation by specific statutes enforced by the courts. * * * There will be no withdrawal from these experiments. We shall go on; we shall expand them, whether we approve theoretically or not, because such agencies furnish protection to rights and obstacles to wrong-doing which under our new social and industrial conditions cannot be practically accomplished by the old and simple procedure of legislatures and courts as in the last generation. Yet the powers that are committed to these regulating agencies, and which they must have to do their work, carry with them great and dangerous opportunities of oppression and wrong. If we are to continue a government of limited powers these agencies of regulation must themselves be regulated. The limits of their power over the citizen must be fixed and determined. The rights of the citizen against them must be made plain."99
The political dangers of such commissions have been morc recently recognized in the report of the President's Committee on Administrative Management. ' The importance of this question of redefining and limiting the powers of regulatory ccimmissions cannot be over-emphasized. To preserve our traditional democratic institutions, two things must be accomplished. The basic right of individual freedom must be maintained, and at the 99. 41 A. B. A. Rep. 356, 368-9 (1916) . 100. See Reorganization of the Executive Departments, 75th Cong., 1st Sess., Sen.
Doe. No. 8 (1937) 67:
"These independent commissions have been given broad powers to explore, formulate, and administer policies of regulation; they have been given the task of investigating and prosecuting business misconduct; they have been given powers, similar to those exercised by courts of law, to pass in concrete cases upon the rights and liabilities of individuals under the statutes. They are in reality miniature independent governments set up to deal with the railroad problem, the banking problem, or the radio problem. They constitute a headless 'fourth branch' of the Government, a haphazard deposit of irresponsible agencies and uncoordinated powers. They do violence to the basic theory of the American Constitution that there should be three major branches of the Government and only three. The Congress has found no effective way of supervising them, they cannot be controlled by the President, and they are answerable to the courts only in respect to the legality of their activities." same time government must be made to function more effectively. These objectives are not mutually exclusive, but there is an unfortunate tendency on the part of extremists on both sides to make them appear irreconcilable. The protagonists of administrative law minimize the importance of individual rights and inveigh against our courts, which have been the traditional bulwark of individual liberty. Reactionaries are equally vehement in denouncing any change which enlatges governmental power or seems to threaten the unrestrained right of the individual to do what he pleases. Little or no progress has been made in developing a program which will delimit, in the light of existing social and economic conditions, the function of government and the rights of the individual citizen.
